
812

29 CFR Ch. V (7–1–03 Edition)§ 825.308

employer may follow the workers’ 
compensation provisions. 

(2) An employer who has reason to 
doubt the validity of a medical certifi-
cation may require the employee to ob-
tain a second opinion at the employer’s 
expense. Pending receipt of the second 
(or third) medical opinion, the em-
ployee is provisionally entitled to the 
benefits of the Act, including mainte-
nance of group health benefits. If the 
certifications do not ultimately estab-
lish the employee’s entitlement to 
FMLA leave, the leave shall not be des-
ignated as FMLA leave and may be 
treated as paid or unpaid leave under 
the employer’s established leave poli-
cies. The employer is permitted to des-
ignate the health care provider to fur-
nish the second opinion, but the se-
lected health care provider may not be 
employed on a regular basis by the em-
ployer. See also paragraphs (e) and (f) 
of this section. 

(b) The employer may not regularly 
contract with or otherwise regularly 
utilize the services of the health care 
provider furnishing the second opinion 
unless the employer is located in an 
area where access to health care is ex-
tremely limited (e.g., a rural area 
where no more than one or two doctors 
practice in the relevant specialty in 
the vicinity). 

(c) If the opinions of the employee’s 
and the employer’s designated health 
care providers differ, the employer may 
require the employee to obtain certifi-
cation from a third health care pro-
vider, again at the employer’s expense. 
This third opinion shall be final and 
binding. The third health care provider 
must be designated or approved jointly 
by the employer and the employee. The 
employer and the employee must each 
act in good faith to attempt to reach 
agreement on whom to select for the 
third opinion provider. If the employer 
does not attempt in good faith to reach 
agreement, the employer will be bound 
by the first certification. If the em-
ployee does not attempt in good faith 
to reach agreement, the employee will 
be bound by the second certification. 
For example, an employee who refuses 
to agree to see a doctor in the specialty 
in question may be failing to act in 
good faith. On the other hand, an em-
ployer that refuses to agree to any doc-

tor on a list of specialists in the appro-
priate field provided by the employee 
and whom the employee has not pre-
viously consulted may be failing to act 
in good faith. 

(d) The employer is required to pro-
vide the employee with a copy of the 
second and third medical opinions, 
where applicable, upon request by the 
employee. Requested copies are to be 
provided within two business days un-
less extenuating circumstances prevent 
such action. 

(e) If the employer requires the em-
ployee to obtain either a second or 
third opinion the employer must reim-
burse an employee or family member 
for any reasonable ‘‘out of pocket’’ 
travel expenses incurred to obtain the 
second and third medical opinions. The 
employer may not require the em-
ployee or family member to travel out-
side normal commuting distance for 
purposes of obtaining the second or 
third medical opinions except in very 
unusual circumstances. 

(f) In circumstances when the em-
ployee or a family member is visiting 
in another country, or a family mem-
ber resides in another country, and a 
serious health condition develops, the 
employer shall accept a medical cer-
tification as well as second and third 
opinions from a health care provider 
who practices in that country. 

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30, 
1995]

§ 825.308 Under what circumstances 
may an employer request subse-
quent recertifications of medical 
conditions? 

(a) For pregnancy, chronic, or perma-
nent/long-term conditions under con-
tinuing supervision of a health care 
provider (as defined in § 825.114(a)(2)(ii), 
(iii) or (iv)), an employer may request 
recertification no more often than 
every 30 days and only in connection 
with an absence by the employee, un-
less: 

(1) Circumstances described by the 
previous certification have changed 
significantly (e.g., the duration or fre-
quency of absences, the severity of the 
condition, complications); or 

(2) The employer receives informa-
tion that casts doubt upon the employ-
ee’s stated reason for the absence. 
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(b)(1) If the minimum duration of the 
period of incapacity specified on a cer-
tification furnished by the health care 
provider is more than 30 days, the em-
ployer may not request recertification 
until that minimum duration has 
passed unless one of the conditions set 
forth in paragraph (c)(1), (2) or (3) of 
this section is met. 

(2) For FMLA leave taken intermit-
tently or on a reduced leave schedule 
basis, the employer may not request 
recertification in less than the min-
imum period specified on the certifi-
cation as necessary for such leave (in-
cluding treatment) unless one of the 
conditions set forth in paragraph (c)(1), 
(2) or (3) of this section is met. 

(c) For circumstances not covered by 
paragraphs (a) or (b) of this section, an 
employer may request recertification 
at any reasonable interval, but not 
more often than every 30 days, unless: 

(1) The employee requests an exten-
sion of leave; 

(2) Circumstances described by the 
previous certification have changed 
significantly (e.g., the duration of the 
illness, the nature of the illness, com-
plications); or 

(3) The employer receives informa-
tion that casts doubt upon the con-
tinuing validity of the certification. 

(d) The employee must provide the 
requested recertification to the em-
ployer within the time frame requested 
by the employer (which must allow at 
least 15 calendar days after the em-
ployer’s request), unless it is not prac-
ticable under the particular cir-
cumstances to do so despite the em-
ployee’s diligent, good faith efforts. 

(e) Any recertification requested by 
the employer shall be at the employ-
ee’s expense unless the employer pro-
vides otherwise. No second or third 
opinion on recertification may be re-
quired.

§ 825.309 What notice may an employer 
require regarding an employee’s in-
tent to return to work? 

(a) An employer may require an em-
ployee on FMLA leave to report peri-
odically on the employee’s status and 
intent to return to work. The employ-
er’s policy regarding such reports may 
not be discriminatory and must take 
into account all of the relevant facts 

and circumstances related to the indi-
vidual employee’s leave situation. 

(b) If an employee gives unequivocal 
notice of intent not to return to work, 
the employer’s obligations under 
FMLA to maintain health benefits 
(subject to COBRA requirements) and 
to restore the employee cease. How-
ever, these obligations continue if an 
employee indicates he or she may be 
unable to return to work but expresses 
a continuing desire to do so. 

(c) It may be necessary for an em-
ployee to take more leave than origi-
nally anticipated. Conversely, an em-
ployee may discover after beginning 
leave that the circumstances have 
changed and the amount of leave origi-
nally anticipated is no longer nec-
essary. An employee may not be re-
quired to take more FMLA leave than 
necessary to resolve the circumstance 
that precipitated the need for leave. In 
both of these situations, the employer 
may require that the employee provide 
the employer reasonable notice (i.e., 
within two business days) of the 
changed circumstances where foresee-
able. The employer may also obtain in-
formation on such changed cir-
cumstances through requested status 
reports.

§ 825.310 Under what circumstances 
may an employer require that an 
employee submit a medical certifi-
cation that the employee is able (or 
unable) to return to work (i.e., a 
‘‘fitness-for-duty’’ report)? 

(a) As a condition of restoring an em-
ployee whose FMLA leave was occa-
sioned by the employee’s own serious 
health condition that made the em-
ployee unable to perform the employ-
ee’s job, an employer may have a uni-
formly-applied policy or practice that 
requires all similarly-situated employ-
ees (i.e., same occupation, same serious 
health condition) who take leave for 
such conditions to obtain and present 
certification from the employee’s 
health care provider that the employee 
is able to resume work. 

(b) If State or local law or the terms 
of a collective bargaining agreement 
govern an employee’s return to work, 
those provisions shall be applied. Simi-
larly, requirements under the Ameri-
cans with Disabilities Act (ADA) that 
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